7

\“‘ernaho,,,do
y <,

THE CONCEPT OF THE JUDICIAL PARDON (RECHTERLIJK
PARDON) PRINCIPLE IN INDONESIA’S NEW CRIMINAL CODE

*Bella Putri Hunowu, Fenty U. Puluhulawa, Weny Almoravid Dungga

Pascasarjana Universitas Negeri Gorontalo, Indonesia.

Article Received: 27 June 2026 *Corresponding Author: Bella Putri Hunowu

Article Revised: 16 July 2026 Pascasarjana Universitas Negeri Gorontalo, Indonesia.

Published on: 04 August 2026 DOI: https://doi-doi.org/101555/ijrpa.5307
ABSTRACT

This study aims to analyze the implementation of the rechterlijk pardon (judicial pardon)
principle in Indonesia’s new Criminal Code as part of the reform of the national sentencing
system. This research employed a normative legal research method using statutory,
conceptual, and comparative approaches supported by library research based on primary,
secondary, and tertiary legal materials. The findings indicate that the rechterlijk pardon
principle reflects the implementation of the values of Pancasila, particularly the principles of
Belief in the One Supreme God and Just and Civilized Humanity, while also serving as a
mechanism to reduce the rigidity of the legality principle in Indonesia’s criminal justice
system. This provision grants judges the discretion not to impose criminal sanctions on
offenders who have been proven guilty when certain considerations are met, including the
minor nature of the offense, the offender’s personal circumstances, the circumstances
surrounding the commission of the crime and subsequent events, as well as considerations of
justice and humanity. The existence of this principle is expected to promote substantive
justice, provide more proportional legal certainty, and enhance the effectiveness and fairness

of criminal law enforcement in Indonesia.
KEYWORDS: Rechterlijk Pardon, Judicial Pardon, Criminal Code, Sentencing, Justice.

INTRODUCTION

Law is a system of rules that regulates human life and plays a fundamental role in
maintaining social order and public welfare. The legal maxim Ubi Societas Ibi Ius (where
there is society, there is law) reflects the inseparable relationship between law and society. In

Indonesia, criminal law reform continues to be pursued as part of efforts to improve the
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national sentencing system. One of the most significant reforms introduced in the New
Criminal Code (KUHP) is the incorporation of the principle of rechterlijk pardon (judicial
pardon), as stipulated in Article 54 paragraph (2). This principle is regarded as an alternative
mechanism for resolving criminal cases in which imposing criminal sanctions may no longer
be considered appropriate.!

The principle of rechterlijk pardon represents a new legal concept that grants judges broader
discretionary authority in determining criminal sanctions. Its inclusion in the New Criminal
Code is intended to address the rigidity of law enforcement within Indonesia’s sentencing
system. Article 54 paragraph (2) of the New Criminal Code provides that:

“The minor nature of the offense, the personal circumstances of the offender, the
circumstances at the time the criminal act was committed, as well as subsequent
developments, may serve as grounds for not imposing a criminal sentence or other measures,
taking into account the principles of justice and humanity.”

This provision demonstrates that judicial pardon functions as a safety valve or emergency
mechanism within the sentencing system, enabling judges to balance legal certainty with
considerations of justice and humanity.

Historically, the principle of rechterlijk pardon was first recognized in the Netherlands
following the amendment of the Wetboek van Strafrecht (WvS) through the introduction of
Article 9a, which provides:?

“De rechter kan in het vonnis bepalen dat geen straf of maatregel zal worden opgelegd,
wanneer hij dit raadzaam acht vanwege het gebrek aan zwaarte van de overtreding, het
karakter van de dader of de omstandigheden die gepaard gaan met het plegen van de
overtreding of daarna.”

This provision authorizes judges to determine that no punishment or other legal measure
should be imposed when, in their judgment, the offense is minor, the offender’s character
warrants leniency, or the surrounding circumstances before or after the commission of the
offense justify such a decision.

Article 54 paragraph (2) of the Indonesian New Criminal Code adopts this principle by
recognizing rechterlijk pardon as one of the guiding principles of sentencing. Judicial pardon
refers to a judicial decision in which the court declares that the defendant has been proven
guilty because all elements of the criminal offense have been fulfilled, yet the offender is not
subjected to criminal punishment.®> This approach reflects a more contextual model of
criminal justice, particularly in cases involving minor offenses that may not require the

imposition of criminal sanctions.
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In practice, judges often encounter moral and legal dilemmas when adjudicating minor
criminal cases. The principle of judicial pardon offers an alternative solution when judges are
confronted with conflicts between strict adherence to the legality principle and considerations
of justice and humanity. Frequently, judges experience an internal conflict between their
sense of fairness and the formal obligation to impose punishment on every defendant whose
conduct fulfills all elements of the charged offense.* Under the legality principle, every
person who is legally proven guilty is generally expected to receive criminal punishment
because the constituent elements of the offense have been satisfied.’

When a conflict arises between humanitarian considerations in judicial decision-making and
the obligation to enforce criminal law, the principle of rechterlijk pardon (judicial pardon)
may serve as a middle ground. In exercising judicial power, judges are required to consider
the three fundamental objectives of law in rendering criminal judgments, namely justice in
relation to positive legal norms (legal certainty), justice in relation to social norms
(expediency or utility), and justice in relation to moral or philosophical values.®

Accordingly, the incorporation of the judicial pardon principle into the New Criminal Code
constitutes an embodiment of Pancasila justice and provides an alternative sentencing
approach by allowing judges not to impose criminal sanctions on defendants who have been
legally proven guilty. Within the framework of Indonesian criminal law enforcement, justice
based on Pancasila emphasizes the values of humanity, fairness, and civilization.
Consequently, the implementation of rechterlijk pardon is expected to reconcile the demands
of legal certainty with broader considerations of justice and humanity.

The introduction of this principle reflects a shift in Indonesia’s criminal justice policy from a
rigid, purely retributive approach toward a more balanced sentencing model that
accommodates proportionality and substantive justice. By granting judges limited
discretionary authority to refrain from imposing punishment under specific circumstances,
the New Criminal Code seeks to ensure that criminal sanctions are imposed not merely
because statutory elements have been fulfilled, but also after careful consideration of the
individual characteristics of the offender, the nature of the offense, and the broader interests
of justice.

In this context, rechterlijk pardon serves not only as a legal innovation but also as a
mechanism for harmonizing the objectives of criminal punishment with humanitarian values.
It recognizes that, in certain cases, the imposition of criminal sanctions may no longer

contribute to justice, legal certainty, or social benefit. Instead, judicial discretion may provide
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a more equitable resolution while maintaining public confidence in the criminal justice
system.

Therefore, this study focuses on examining the principle of rechterlijk pardon (judicial
pardon) as regulated in the New Indonesian Criminal Code and its role in achieving the dual
dimensions of justice in the application of criminal law and statutory provisions.
Furthermore, the study explores how this principle contributes to balancing legal certainty,
justice, and humanitarian considerations within Indonesia’s contemporary criminal justice

system.

Research Method

This study employed a normative legal research method focusing on the analysis of legal
norms governing the implementation of the rechterlijk pardon (judicial pardon) principle in
Indonesia’s New Criminal Code (KUHP). The research adopted statutory, conceptual, and
comparative approaches. The statutory approach was used to examine the legal provisions
regulating the principle of rechterlijk pardon, while the conceptual approach was employed
to analyze the legal concepts and principles underlying its implementation. Furthermore, the
comparative approach was applied to compare the regulation of rechterlijk pardon in
Indonesia’s Criminal Code with similar concepts developed in other legal systems,
particularly that of the Netherlands.

This research was conducted through library research using primary, secondary, and tertiary
legal materials. Primary legal materials consisted of relevant legislation, particularly
Indonesia’s New Criminal Code. Secondary legal materials included scholarly books, journal
articles, previous research, and legal doctrines concerning the principle of rechterlijk pardon
and the criminal sentencing system. Tertiary legal materials comprised legal dictionaries,
encyclopedias, and other reference sources supporting the interpretation of legal concepts. All
legal materials were analyzed qualitatively through legal interpretation to obtain a
comprehensive understanding of the implementation of the rechterlijk pardon principle

within Indonesia’s criminal justice system.

DISCUSSION

The Concept of Rechterlijk Pardon as a Reform of Indonesia’s Sentencing System

The implementation of the rechterlijk pardon (judicial pardon) principle is expected to
promote a balanced realization of legal certainty, justice, and legal expediency within

Indonesia’s criminal justice system. This principle represents one of the most significant
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reforms introduced in Indonesia’s New Criminal Code (KUHP) as part of the broader
national criminal law reform agenda. Through this provision, judges are granted broader
discretionary authority to render decisions that emphasize substantive justice rather than
being confined to a strictly formalistic sentencing approach.”

Prior to the enactment of the New Criminal Code, Indonesia’s criminal procedural system, as
governed by the Criminal Procedure Code (KUHAP), recognized only three categories of
judicial decisions, namely:

1. Conviction resulting in criminal punishment;

2. Acquittal (vrijspraak);

3. Dismissal of charges (onslag van alle rechtsvervolging).

The introduction of the rechterlijk pardon principle expands this traditional framework by
providing judges with an additional alternative, namely declaring the defendant legally guilty
without imposing criminal punishment. Accordingly, this principle does not eliminate the
offender’s criminal responsibility; instead, it provides judges with the discretion to determine
whether the imposition of punishment remains necessary to achieve the objectives of criminal
law and sentencing.

As part of Indonesia’s sentencing reform, the principle of rechterlijk pardon is codified in
Article 54 paragraph (2) of the New Criminal Code, which provides:

**“The minor nature of the offense, the personal circumstances of the offender, the
circumstances at the time the offense was committed, or subsequent developments may serve
as grounds for not imposing criminal punishment or other legal measures, taking into account
the principles of justice and humanity.”*#

This provision establishes a legal basis for judges to render more proportionate decisions.
Although a defendant may have been proven guilty of committing a criminal offense, judges
are authorized not to impose criminal sanctions when there are legally and morally justifiable
reasons for exercising judicial discretion.

The regulation clearly demonstrates that the New Criminal Code grants discretionary
authority to judges to apply the rechterlijk pardon principle. Although the provision does not
explicitly designate this type of decision as a “judicial pardon,” its substantive content
authorizes judges to refrain from imposing criminal punishment upon offenders who have
been found guilty. Nevertheless, such discretion is not unlimited. The exercise of judicial
pardon must be based on several statutory criteria, namely: (1) the minor nature of the

offense; (2) the offender’s personal circumstances; (3) the circumstances surrounding the
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commission of the offense and subsequent developments; and (4) considerations of justice
and humanity. These four criteria are alternative rather than cumulative requirements.’
Limitations on the Application of Rechterlijk Pardon: The Minor Nature of the Offense and
the Offender’s Personal Circumstances

The application of the rechterlijk pardon (judicial pardon) principle under Indonesia’s New
Criminal Code is not intended to abolish criminal responsibility altogether. Rather, its
implementation is subject to several normative parameters that must be carefully considered
by judges before deciding not to impose criminal punishment. Pursuant to Article 54
paragraph (2) of the New Criminal Code, four principal criteria guide the application of
judicial pardon: (1) the minor nature of the offense; (2) the offender’s personal
circumstances; (3) the circumstances surrounding the commission of the offense and
subsequent developments; and (4) considerations of justice and humanity. These criteria are

alternative rather than cumulative requirements.’

A. The Minor Nature of the Offense

The first criterion concerns the seriousness or gravity of the criminal offense. According to
the author, this criterion is closely associated with the classification of minor criminal
offenses, namely offenses that result in only limited harm or insignificant losses and therefore
do not produce substantial adverse consequences for either the victim or society.'®

Under the previous Criminal Code, an offense was classified as a minor crime when the
resulting loss did not exceed twenty-five rupiah and was punishable by a maximum
imprisonment of three months. The New Criminal Code has revised this provision by
increasing the monetary threshold to a maximum loss of five hundred thousand rupiah while
adjusting the corresponding criminal sanctions to reflect the development of Indonesia’s
contemporary criminal law system. These provisions primarily apply to specific offenses,
including petty theft, minor fraud, and minor embezzlement.

Nevertheless, the concept of the “minor nature of the offense” within the application of
rechterlijk pardon is not explicitly defined by the legislature. Consequently, judges retain
discretionary authority to determine whether an offense should be regarded as minor by
evaluating the specific facts established during trial and by assessing the proportionality

between the offender’s conduct and the objectives of criminal punishment."!
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B. The Offender’s Personal Circumstances

In addition to evaluating the seriousness of the offense, judges must also consider the
personal circumstances of the offender. This criterion relates to individual characteristics that
may influence both the degree of culpability and the necessity of imposing criminal
sanctions.

Such considerations include the offender’s mental state (mens rea), age, motives and
objectives in committing the offense, personal background, social and economic conditions,
and whether the offense constitutes a first-time violation or a repeated criminal act
(recidivism). According to the author, these factors collectively reflect the offender’s moral
and social responsibility and therefore constitute relevant considerations in determining
whether judicial pardon should be granted. This approach is likewise consistent with the legal
doctrine developed in the Netherlands, where the individual characteristics of the offender

constitute an important element in determining the appropriateness of criminal punishment.

C. Circumstances at the Time the Offense Was Committed and Subsequent
Developments

In addition to considering the gravity of the offense and the offender’s personal
circumstances, the application of the rechterlijk pardon (judicial pardon) principle also takes
into account the circumstances surrounding the commission of the offense as well as
developments occurring after the criminal act has been committed. This criterion enables
judges to evaluate the case comprehensively, ensuring that judicial decisions are based not
only on formal legal considerations but also on the broader principles of substantive justice.
These circumstances encompass various factors related to the commission of the offense,
including the offender’s capacity to bear criminal responsibility, whether the offense was
premeditated, the extent of the victim’s loss and suffering, and the degree to which the victim
contributed to the occurrence of the criminal act. This approach is consistent with the legal
doctrine developed in the Netherlands, where the specific circumstances of each case
constitute one of the principal considerations in determining whether judicial pardon should

be granted.'?

Furthermore, several circumstances may serve as the basis for judicial consideration in
applying the principle of rechterlijk pardon, including:
a. the defendant is under eighteen years of age or over seventy years of age;

b. the defendant is a first-time offender;
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c. the victim has suffered only minor loss or harm;

d. the defendant has compensated the victim for the loss incurred;

e. the defendant was unaware that the offense would result in substantial harm;

f. the offense was committed as a consequence of strong provocation or incitement by
another person;

g. the victim contributed to or encouraged the occurrence of the criminal offense;

h. the offense resulted from exceptional circumstances that are unlikely to recur;

1. the defendant’s personality and conduct demonstrate a low likelihood of reoffending; and

j. the imposition of imprisonment would cause excessive hardship to the defendant or the

defendant’s family.

In addition to these circumstances, developments occurring after the commission of the
offense may also constitute significant judicial considerations. For example, the defendant
may demonstrate genuine remorse, offer an apology to the victim, and receive forgiveness
from the victim or the victim’s family. According to the author, such circumstances indicate
the restoration of social and moral relationships, which represents one of the fundamental
objectives of modern criminal justice. Consequently, the application of rechterlijk pardon
extends beyond an assessment of the criminal act itself by also considering post-offense
developments that reflect successful rehabilitation and reconciliation between the offender

and the victim.

D. Considerations of Justice and Humanity

In addition to evaluating the minor nature of the offense, the offender’s personal
circumstances, and the circumstances surrounding the commission of the offense, judges
must also take into account considerations of justice and humanity when applying the
principle of rechterlijk pardon (judicial pardon). According to the author, this criterion
constitutes the most fundamental element because it provides the moral and philosophical
foundation for the exercise of judicial discretion in deciding not to impose criminal
punishment upon a defendant who has been legally proven guilty.

Justice occupies a central position within both the legal system and society. Consequently,
judicial decisions are expected not only to satisfy the requirement of legal certainty but also
to reflect the community’s sense of justice. Consistent with Jeremy Bentham’s theory, justice
represents a condition capable of providing satisfaction to both victims and society as a

whole. Accordingly, judges must carefully balance the interests of the individual, the interests
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of society, and the broader objectives of law enforcement when determining an appropriate
judicial outcome.

According to the author, considerations of justice and humanity constitute the most important
guideline in the application of the rechterlijk pardon principle. This perspective is consistent
with the fundamental principles governing judicial authority, which require judges to explore,
understand, and uphold the legal values and sense of justice that exist within society. In
adjudicating criminal cases, judges should not rely exclusively on positive legal norms but
must also take into account the values embodied in Pancasila together with universally
recognized legal principles.

This approach is consistent with Law Number 48 of 2009 concerning Judicial Power, which
positions judges as guardians of both law and justice. Consequently, judges are required to
exercise sound judicial wisdom when evaluating each case so that their decisions satisfy not
only the requirements of legality but also the principles of humanity and substantive justice
expected by society.

Nevertheless, the application of rechterlijk pardon is not without limitations. The principle
may only be applied in specific cases that satisfy the statutory requirements established in the
New Criminal Code. Accordingly, judicial pardon is not intended to eliminate the function of
criminal punishment; rather, it serves as a corrective mechanism to ensure that criminal law
enforcement remains proportionate while promoting justice and legal expediency.

The explicit incorporation of the rechterlijk pardon principle into the New Criminal Code is
therefore expected to strengthen the objectives of sentencing by achieving an appropriate
balance among legal certainty, justice, and legal expediency. In this way, the discretionary
authority granted to judges remains subject to clear legal standards and can be justified from
both legal and ethical perspectives.

The Implications of Rechterlijk Pardon for Indonesia’s Criminal Justice System

The incorporation of the rechterlijk pardon (judicial pardon) principle into Indonesia’s New
Criminal Code has significant implications for the development of the national criminal
justice system. This principle expands judicial discretion by enabling judges to render
decisions that are not solely oriented toward the imposition of criminal sanctions but also
directed toward achieving the broader objectives of law. Consequently, judges are afforded
greater flexibility in determining the most appropriate resolution for each case by considering
the specific characteristics of the offense, the offender’s degree of culpability, and the

circumstances surrounding the commission of the crime.
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In exercising judicial authority, judges are entrusted with the responsibility of examining,
adjudicating, deciding, and resolving every case brought before the court. Accordingly,
judges may not refuse to hear or determine a case on the ground that no explicit legal
provision governs the matter in dispute. Under such circumstances, judges are authorized to
engage in rechtsvinding (judicial law-finding), namely the process of discovering and
developing legal solutions through the integration of legal scholarship, professional
experience, and the values of justice that exist within society."

The existence of the rechterlijk pardon principle reinforces this law-finding function by
providing judges with greater flexibility to apply legal norms in a contextual manner. Judicial
decisions are therefore based not merely on a literal interpretation of statutory provisions but
also on a comprehensive evaluation of the factual circumstances of each case, thereby
enabling the objectives of law to be achieved in a more balanced and proportionate manner.
According to the author, the rechterlijk pardon principle constitutes an appropriate legal
instrument for addressing various challenges encountered in contemporary criminal justice
practice. Its application facilitates the balanced realization of the three fundamental objectives
of law proposed by Muladi, namely legal certainty, legal expediency, and justice.
Consequently, criminal law enforcement is directed not only toward punishment but also
toward humanitarian values, proportionality, and the broader social interests served by the
criminal justice system.

From the perspective of the future development of Indonesia’s criminal justice system, the
rechterlijk pardon principle is expected to become one of the principal guidelines in
sentencing policy. Its incorporation into the New Criminal Code reflects a shift in the
orientation of Indonesia’s criminal law policy toward a more humane, restorative, and justice-
oriented sentencing model. As an integral component of the national criminal law
codification, this sentencing guideline also illustrates the philosophy of punishment adopted
by the Indonesian legal system, which emphasizes not only retribution but also the protection

of society, the rehabilitation of offenders, and the realization of substantive justice.™

CONCLUSION

The principle of rechterlijk pardon (judicial pardon), as stipulated in Article 54 paragraph (2)
of Indonesia’s New Criminal Code (KUHP), represents a significant reform in the country’s
sentencing system. This provision grants judges the discretion not to impose criminal
punishment on defendants who have been found legally guilty after considering the minor

nature of the offense, the offender’s personal circumstances, the circumstances surrounding
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and following the commission of the crime, as well as the principles of justice and humanity.
Consequently, this principle serves as an instrument to reduce the rigidity of the legality
principle while promoting a balanced relationship between legal certainty, justice, and legal
expediency.

The implementation of the rechterlijk pardon principle reflects a more humane orientation of
Indonesia’s criminal justice system based on the values of Pancasila. This policy
demonstrates the government’s commitment to achieving substantive justice by providing
judges with discretionary authority in determining appropriate sentencing outcomes.
Therefore, the principle of rechterlijk pardon is expected to serve as an important guideline
in criminal adjudication, ensuring that judicial decisions uphold not only legal certainty but
also humanitarian values, the community’s sense of justice, and the proportional objectives of

criminal punishment.
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