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ABSTRACT 

Contracts form the legal foundation of commercial transactions and private agreements by 

creating enforceable rights and obligations between parties. The effectiveness of contract law 

depends largely upon the certainty that contractual promises will be honoured. However, 

when one party fails to perform its contractual obligations without lawful justification, a 

breach of contract occurs, resulting in legal disputes and economic consequences. The law 

governing breach of contract seeks to restore the injured party to the position it would have 

occupied had the contract been duly performed rather than punishing the defaulting party. 

This principle has evolved through centuries of judicial interpretation and legislative 

reform.This article critically examines the concept of breach of contract under the Indian 

Contract Act, 1872, while incorporating comparative perspectives from English and 

American contract law. It analyses the various forms of breach, legal consequences, and 

judicial remedies, including damages, specific performance, injunctions, rescission, and 

quantum meruit. The article further explores the changing dimensions of contractual liability 

in the context of electronic commerce, smart contracts, artificial intelligence, and digital 

transactions. Through an examination of leading judicial precedents, statutory provisions, and 

scholarly opinions, the paper evaluates the adequacy of the existing legal framework in 

addressing contemporary contractual disputes. It concludes by recommending reforms aimed 

at enhancing contractual certainty while adapting traditional legal principles to the realities of 

a technologically driven commercial environment. 
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1. INTRODUCTION 

The law of contract constitutes one of the most significant branches of private law because it 

regulates the countless agreements entered into every day by individuals, businesses, 

corporations, and governments. Commercial certainty depends upon the enforceability of 

promises. Without an effective legal framework governing contractual obligations, economic 

development, investment, and commercial confidence would be severely 

impaired.Contractual obligations arise voluntarily. Unlike criminal liability, which is imposed 

by law, contractual liability originates from the mutual consent of the parties. Once a valid 

agreement satisfies the essential requirements prescribed under Section 10 of the Indian 

Contract Act, 1872, it becomes legally enforceable. Consequently, every contracting party 

acquires both rights and corresponding obligations.Despite careful drafting and negotiation, 

contractual relationships frequently encounter disputes. Changes in economic circumstances, 

financial instability, market fluctuations, technological developments, or deliberate 

misconduct may lead one party to refuse or fail to perform its obligations. Such failure 

constitutes a breach of contract, thereby triggering legal remedies intended to compensate the 

injured party. 

The modern doctrine governing breach of contract has evolved through judicial decisions that 

balance two competing objectives. On one hand, the law seeks to uphold the sanctity of 

contractual promises by enforcing legitimate expectations. On the other, it recognises that 

compensation should not amount to punishment but rather should place the innocent party in 

the position it would have occupied had the contract been properly performed (Treitel, 2020). 

In India, contractual liability is principally governed by the Indian Contract Act, 1872, 

particularly Sections 37 to 75, together with the Specific Relief Act, 1963. Judicial 

interpretation by the Supreme Court of India has significantly expanded the understanding of 

damages, liquidated damages, penalty clauses, and equitable remedies. Simultaneously, 

developments in international commerce have introduced new challenges concerning 

electronic contracts, online consumer agreements, blockchain-based smart contracts, and 

artificial intelligence-assisted contractual negotiations.Accordingly, breach of contract is no 

longer confined to traditional commercial transactions involving the sale of goods or services. 

Contemporary contractual disputes increasingly arise in software licensing, cloud computing 

agreements, digital payment systems, cross-border electronic commerce, and algorithmically 

generated contracts. These developments require a careful reassessment of traditional 

contractual principles. 
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Figure 1: Evolution of a Contract and Possible Breach. 

 

2. Research Objectives 

The principal objectives of this study are: 

1. To examine the legal concept of breach of contract under Indian contract law. 

2. To analyse various forms of contractual breach recognised by courts. 

3. To evaluate statutory remedies available under the Indian Contract Act, 1872 and the 

Specific Relief Act, 1963. 

4. To critically analyse landmark judicial decisions shaping the law relating to contractual 

damages. 

5. To compare Indian legal principles with English and American contract law. 

6. To examine emerging challenges arising from digital contracts, smart contracts, and 

artificial intelligence. 

7. To recommend legal reforms for improving contractual enforcement in the digital 

economy. 
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3. Research Questions 

This article addresses the following questions: 

• What constitutes a breach of contract under Indian law? 

• How do Indian courts distinguish between actual and anticipatory breach? 

• What remedies are available to an aggrieved party? 

• How have judicial decisions interpreted Sections 73 and 74 of the Indian Contract Act? 

• Are existing contractual remedies sufficient for disputes involving electronic and smart 

contracts? 

 

4. RESEARCH METHODOLOGY 

This study adopts a doctrinal research methodology based upon primary and secondary legal 

sources. Primary materials include the Indian Contract Act, 1872, the Specific Relief Act, 

1963, judicial decisions of the Supreme Court of India, High Courts, and influential English 

authorities. Secondary materials include scholarly books, peer-reviewed journal articles, legal 

commentaries, law commission reports, and academic publications. Comparative analysis has 

been undertaken to evaluate similarities and differences between Indian, English, and 

American legal principles governing contractual breach. 

 

5. Historical Evolution of the Law of Breach of Contract 

The modern law of breach of contract traces its origins to English common law, where early 

contractual disputes were adjudicated through the writ system. Initially, contractual liability 

depended upon formal legal actions such as debt and covenant. Over time, the action of 

assumpsit emerged as the principal mechanism for enforcing promises, ultimately laying the 

foundation of modern contract law (Atiyah, 2006). 

The Industrial Revolution transformed commercial relationships by increasing the volume 

and complexity of transactions. Courts consequently developed principles concerning 

contractual performance, damages, and foreseeability of loss. The landmark decision in 

Hadley v. Baxendale (1854) established the doctrine of remoteness of damages, holding that 

compensation is recoverable only for losses that either arise naturally from the breach or were 

reasonably contemplated by both parties at the time the contract was concluded. 

The principles articulated in Hadley profoundly influenced Indian contract law. When the 

Indian Contract Act, 1872 was enacted under the chairmanship of Sir James Fitzjames 

Stephen, Sections 73 and 74 substantially incorporated the English common law relating to 

contractual damages. However, Indian courts have subsequently developed an independent 
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jurisprudence, adapting these principles to domestic commercial realities.Following 

economic liberalisation in 1991, India witnessed unprecedented growth in commercial 

transactions, infrastructure projects, information technology services, and international trade. 

This transformation significantly increased contractual litigation involving complex financial 

arrangements, arbitration clauses, multinational corporations, and government contracts. 

Consequently, judicial interpretation of contractual remedies has expanded considerably over 

the past three decades. 

Hadley v. Baxendale (1854) 9 Exch. 341 

Facts: The plaintiffs owned a flour mill. A broken crankshaft was sent through the defendants 

for transportation to engineers who were to manufacture a replacement. Due to unreasonable 

delay by the carrier, the mill remained closed for several additional days, resulting in lost 

profits. 

Issue: Whether the carrier was liable for the entire loss of profits arising from the delay. 

Decision: The Court of Exchequer held that damages are recoverable only where the loss 

either: 

1. arises naturally according to the usual course of events; or 

2. was reasonably within the contemplation of both parties when the contract was made. 

Significance: This decision remains the cornerstone of modern contractual damages and 

continues to influence Indian courts while interpreting Sections 73 and 74 of the Indian 

Contract Act. The doctrine ensures that contractual liability remains proportionate and 

predictable, preventing excessive or speculative claims for compensation. 

 

Table 1: Milestones in the Development of Contract Law. 

Year Development Legal Significance 

1677 Statute of Frauds Formalisation of contractual evidence 

1854 Hadley v. Baxendale Doctrine of remoteness of damages 

1872 Indian Contract Act 

enacted 

Codification of Indian contract law 

1963 Specific Relief Act Equitable remedies for contractual disputes 

2000 Information Technology 

Act 

Recognition of electronic contracts 

2015 

onwards 

Smart contract technology Digital transformation of contractual 

relationships 

 

The historical development of breach of contract demonstrates that contractual liability has 

never been static. Rather, it has continually evolved to accommodate changing economic 

realities, commercial practices, and technological innovation. As commerce increasingly 
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shifts towards digital platforms and automated transactions, traditional legal doctrines must 

likewise adapt to preserve certainty, fairness, and commercial confidence. The subsequent 

sections examine the conceptual foundations of breach of contract, its legal classification, and 

the remedies available under Indian law, while assessing their adequacy in the modern digital 

economy. 

 

6. Concept and Nature of Breach of Contract 

6.1 Understanding the Concept of Breach of Contract 

The doctrine of breach of contract lies at the heart of contract law because every legally 

enforceable agreement presupposes that the parties will faithfully perform the obligations 

voluntarily undertaken by them. The effectiveness of commercial law depends not merely 

upon the creation of contractual rights but also upon the existence of an efficient legal 

mechanism to address situations where those rights are violated. Consequently, the law 

relating to breach of contract seeks to preserve commercial certainty while ensuring that an 

innocent party is adequately compensated for the loss resulting from non-performance. 

Under Indian law, the expression breach of contract is not expressly defined in the Indian 

Contract Act, 1872. Instead, the concept emerges from the combined operation of Sections 

37, 39, 53, 54, 55, 73 and 74 of the Act. These provisions collectively impose a legal 

obligation upon contracting parties to perform their promises unless performance is dispensed 

with, excused by law, or rendered impossible.Section 37 of the Indian Contract Act 

establishes the fundamental principle of contractual liability by providing that every party to 

a contract must either perform or offer to perform his promise unless such performance is 

excused under the provisions of the Act or any other applicable law (Indian Contract Act, 

1872).A breach therefore occurs whenever a party: 

• refuses to perform contractual obligations; 

• fails to perform within the stipulated time; 

• performs the contract defectively; 

• disables itself from performing the contract; or 

• performs in a manner inconsistent with the contractual terms. 

 

Unlike criminal liability, which seeks to punish wrongful conduct, contractual liability 

primarily aims at protecting the legitimate expectations of the innocent party. The objective is 

restorative rather than punitive. Courts endeavour to place the injured party, so far as money 

can do, in the same economic position that would have existed had the contract been properly 
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performed. This compensatory philosophy distinguishes contract law from tort law and 

criminal jurisprudence. While tort law focuses upon wrongful interference with legal rights 

and criminal law protects public interests, contract law safeguards voluntarily assumed 

obligations arising from mutual consent. 

Commercial confidence depends heavily upon this principle. Investors, financial institutions, 

multinational corporations, consumers and governments routinely enter into contracts 

involving enormous financial commitments. If contractual promises could be disregarded 

without legal consequences, market stability would be severely undermined. Therefore, 

breach of contract serves not only as a private wrong but also as a threat to commercial 

certainty. 

 

 

Figure 2: Legal Position after Formation of a Valid Contract. 

 

6.2 Statutory Basis of Breach under the Indian Contract Act, 1872 

Although the Indian Contract Act does not contain a separate chapter entitled "Breach of 

Contract," several provisions collectively regulate contractual default. 
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Section 37 – Obligation to Perform: Section 37 provides that contracting parties must 

perform or offer to perform their respective promises unless performance has been dispensed 

with under law. The provision embodies the doctrine of pacta sunt servanda, meaning that 

agreements legally entered into must be honoured.The importance of Section 37 lies in the 

fact that every subsequent remedy for breach presupposes the existence of this legal 

obligation. 

Section 39 – Refusal to Perform Promise: Section 39 deals with anticipatory breach. It 

provides that where one party refuses to perform or disables itself from performing its 

promise in its entirety, the other party may terminate the contract unless it has elected to 

continue with it.This provision protects the innocent party from being compelled to wait until 

the contractual date of performance when the defaulting party has already demonstrated an 

unwillingness to perform. 

Section 53: Where reciprocal promises exist and one party prevents the other from 

performing, the contract becomes voidable at the option of the prevented party.For example, 

if a contractor is denied access to the construction site by the employer, the employer cannot 

later sue the contractor for non-performance because it was the employer's own conduct that 

prevented execution of the contract. 

Section 54: Where contracts contain reciprocal promises dependent upon each other, failure 

of one party excuses the corresponding obligation of the other.This provision recognises the 

principle that contractual obligations often operate simultaneously rather than independently. 

Section 55: Failure to perform a contract within the stipulated time may amount to breach 

where time is the essence of the contract.Commercial contracts involving stock exchanges, 

commodity markets, infrastructure projects or international trade frequently treat punctual 

performance as essential. 

Sections 73 and 74: Sections 73 and 74 constitute the foundation of Indian contractual 

remedies.Section 73 governs compensation arising from ordinary contractual breach, whereas 

Section 74 regulates contracts containing stipulated damages or penalty clauses.These 

provisions have been interpreted extensively by the Supreme Court and continue to govern 

nearly every contractual dispute concerning damages. 

 

7. Essential Elements of Breach of Contract 

Every contractual dispute does not automatically amount to breach. Courts generally examine 

several legal requirements before holding a party liable. 
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7.1 Existence of a Valid Contract 

The first requirement is the existence of a legally enforceable contract satisfying the 

requirements prescribed under Section 10 of the Indian Contract Act.Accordingly, there must 

exist: 

• lawful offer; 

• lawful acceptance; 

• lawful consideration; 

• free consent; 

• competency of parties; 

• lawful object; and 

• intention to create legal relations. 

 

Where no valid contract exists, the question of contractual breach does not arise.For instance, 

agreements lacking consideration or entered into through coercion or fraud may be void or 

voidable rather than breached. 

 

7.2 Performance or Readiness to Perform 

The plaintiff must ordinarily establish that he either performed his contractual obligations or 

remained ready and willing to perform them.This requirement reflects the equitable maxim 

that one seeking justice must himself fulfil his obligations.For example, if a purchaser sues a 

seller for failure to deliver goods, the purchaser must demonstrate readiness to pay the agreed 

purchase price unless payment was contractually postponed.Courts generally refuse relief 

where both parties have substantially defaulted. 

 

7.3 Failure or Refusal by the Defendant 

The defendant must have either: 

• expressly refused performance; 

• impliedly refused performance through conduct; 

• negligently failed to perform; 

• deliberately delayed performance; 

• rendered defective performance; or 

• disabled itself from completing contractual obligations. 
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The refusal may be express or inferred from surrounding circumstances.For instance, if a 

builder abandons construction midway despite repeated notices, the abandonment itself 

constitutes evidence of breach. 

 

7.4 Absence of Lawful Excuse 

Not every non-performance amount to breach.Performance may be excused where: 

• the contract becomes impossible under Section 56; 

• parties mutually rescind the contract; 

• novation substitutes a new agreement; 

• waiver extinguishes performance; 

• frustration renders the contract impossible; 

• statutory prohibition prevents performance. 

 

Thus, courts distinguish between deliberate breach and legally excused non-performance. 

 

7.5 Loss Suffered by the Aggrieved Party 

Although breach itself creates a legal wrong, compensation generally depends upon proof of 

legally recoverable loss.The injured party must demonstrate that: 

• the breach caused actual injury; 

• the loss was not too remote; 

• reasonable steps were taken to mitigate damages. 

 

These principles prevent speculative claims and ensure fairness in awarding compensation. 
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Figure 3: Essential Elements Required to Establish Breach. 

 

7.6 Judicial Interpretation of Breach of Contract 

Indian courts have consistently held that breach of contract is fundamentally concerned with 

enforcing legitimate contractual expectations rather than punishing the defaulting party. 

Judicial interpretation has therefore focused upon identifying the precise nature of contractual 

obligations and assessing whether the alleged default substantially deprived the innocent 

party of the benefit of the agreement. 

A significant contribution to this jurisprudence was made in Fateh Chand v. Balkishan Das, 

AIR 1963 SC 1405. In this case, the Supreme Court examined the scope of Section 74 of the 

Indian Contract Act concerning stipulated damages. The dispute arose from an agreement for 

the sale of immovable property in which the purchaser had paid earnest money. Upon breach 

by the purchaser, the vendor sought to forfeit the entire amount under the contractual terms. 

The Supreme Court held that although Section 74 permits parties to stipulate damages in 

advance, the court is empowered to award only reasonable compensation, irrespective of the 

amount named in the contract. The judgment emphasized that contractual clauses imposing 
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penalties cannot automatically be enforced and that compensation must bear a reasonable 

relationship to the actual injury suffered. 

This decision marked a significant departure from the rigid English distinction between 

liquidated damages and penalties. It reinforced the equitable principle that contractual 

remedies should compensate rather than punish. The reasoning in Fateh Chand continues to 

influence Indian courts in disputes involving forfeiture clauses, earnest money deposits, and 

penalty provisions. 

The importance of the judgment lies not merely in its interpretation of Section 74 but in its 

affirmation that judicial discretion remains central to determining appropriate compensation. 

By requiring courts to examine the circumstances of each case, the decision balances 

contractual freedom with fairness, ensuring that parties do not exploit unequal bargaining 

power through oppressive penalty clauses. 

 

Table 2: Essential Ingredients of a Breach of Contract. 

Requirement Legal Basis Practical Importance 

Valid contract Section 10 Creates enforceable obligations 

Performance due Section 37 Determines maturity of obligations 

Failure or refusal Sections 37 & 

39 

Establishes default 

No lawful excuse Sections 53–

56 

Distinguishes breach from excused non-

performance 

Legal injury or 

compensable loss 

Sections 73 & 

74 

Basis for awarding remedies 

 

The foregoing discussion demonstrates that breach of contract is not established merely by 

proving non-performance. Courts undertake a structured legal inquiry into the existence of 

contractual obligations, the conduct of the parties, the availability of lawful excuses, and the 

nature of the resulting loss. This analytical framework ensures that contractual liability 

remains predictable, equitable, and consistent with the underlying objective of protecting 

legitimate commercial expectations. 

 

8. Classification of Breach of Contract 

8.1 Introduction 

The legal consequences of a breach of contract vary according to the nature and seriousness 

of the default. Contract law does not treat every breach identically. Some breaches merely 

entitle the innocent party to claim damages while allowing the contract to continue, whereas 

others permit the aggrieved party to terminate the contract altogether. The classification of 
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breaches is therefore crucial because it determines the remedies available, the continuation or 

discharge of contractual obligations, and the extent of compensation. 

Although the Indian Contract Act, 1872 does not expressly classify breaches into different 

categories, judicial decisions and common law principles have recognised several forms of 

breach. Indian courts frequently rely upon English common law to distinguish between actual 

and anticipatory breach, as well as between minor and fundamental breaches. Such 

classifications are especially relevant in commercial contracts involving construction 

projects, infrastructure development, government procurement, international trade, and digital 

transactions. 

 

Broadly, breach of contract may be classified into the following categories: 

1. Actual Breach 

2. Anticipatory Breach 

3. Minor (Partial) Breach 

4. Fundamental (Material) Breach 

 

Each category has distinct legal consequences, which are discussed below. 

 

 

Figure 4: Classification of Breach of Contract. 
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8.2 Actual Breach of Contract 

Meaning: An actual breach occurs when a party fails to perform its contractual obligation on 

the date performance becomes due or performs the obligation in a defective or incomplete 

manner. In such cases, the breach takes place after the contractual obligations have 

matured.Actual breach represents the most common form of contractual default and usually 

gives rise to an immediate cause of action. The innocent party is entitled to institute legal 

proceedings as soon as the breach occurs.Actual breach may arise in two situations: 

• Breach at the time performance becomes due. 

• Breach during the course of performance. 

 

(A) Breach at the Due Date 

Where a contract specifies a particular date for performance and one-party refuses or neglects 

to perform on that date, an actual breach occurs immediately. 

Illustration: Suppose A contracts to supply 5,000 metric tonnes of steel to B on 1 July. 

Despite repeated reminders, A neither delivers the goods nor offers any lawful explanation. 

Since the date for performance has expired, A has committed an actual breach of contract.In 

such circumstances, B may: 

• terminate the contract; 

• purchase substitute goods from another supplier; 

• recover the additional cost incurred; and 

• claim damages under Section 73 of the Indian Contract Act. 

 

Commercial contracts frequently contain "time is of the essence" clauses. Where time 

constitutes an essential condition, even a short delay may amount to a substantial breach. 

 

(B) Breach During Performance 

Sometimes contractual performance begins but is subsequently abandoned or performed 

negligently.Examples include: 

• incomplete construction work; 

• defective machinery installation; 

• supply of inferior-quality goods; 

• abandonment of consultancy services; 

• failure to complete software development. 
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Although performance has commenced, failure to complete contractual obligations 

constitutes an actual breach. 

 

Legal Consequences: Actual breach generally entitles the innocent party to: 

• terminate the contract (where the breach is substantial); 

• recover damages; 

• seek specific performance; 

• claim injunctions where appropriate; or 

• institute arbitration if provided under the contract. 

 

The availability of remedies depends upon the seriousness of the breach. 

 

8.3 Anticipatory Breach of Contract 

Anticipatory breach occurs when, before the contractual date of performance arrives, one 

party expressly or impliedly communicates that it will not perform its obligations.Section 39 

of the Indian Contract Act expressly recognises this principle.Unlike actual breach, 

anticipatory breach allows the innocent party to take legal action even before the performance 

date arrives. 

Modes of Anticipatory Breach 

Indian law recognises two forms. 

(i) Express Repudiation: One party clearly communicates that it will not perform the 

contract. 

Example:A agrees to manufacture specialised machinery for B within six months. After two 

months A writes to B stating that it has permanently shut down its factory and will not 

manufacture the machinery.This amounts to anticipatory breach. 

(ii) Implied Repudiation: Sometimes conduct rather than words demonstrate refusal. 

Example:A contract to sell his only cargo vessel to B.Before delivery, A sells the vessel to 

another purchaser.Although A has not expressly refused performance, his conduct makes 

performance impossible.This constitutes anticipatory breach. 

 

Rights of the Innocent Party 

The innocent party has two alternatives. 

First Option: Accept the repudiation immediately.The contract comes to an end, and 

damages may be claimed immediately. 
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Second Option: Wait until the date fixed for performance. If circumstances subsequently 

change—for example, the contract becomes frustrated—the innocent party may lose the right 

to damages. Therefore, commercial parties generally accept repudiation immediately where 

losses are likely to increase over time. 

 

Judicial Importance 

The doctrine of anticipatory breach prevents unnecessary commercial uncertainty.Instead of 

compelling parties to wait until the contractual deadline, Section 39 enables them to mitigate 

losses promptly. 

Hochster v. De La Tour (1853) 2 E & B 678 

Facts: The defendant employed the plaintiff as a courier for a European tour beginning on 1 

June.Before the commencement date, the defendant informed the plaintiff that his services 

would no longer be required. 

Issue: Whether the plaintiff could sue before the contractual date of employment. 

Judgment: The English Court held that an immediate cause of action arose once the 

employer repudiated the agreement.The plaintiff was therefore entitled to sue immediately 

without waiting for the commencement date. 

Importance: This decision established the modern doctrine of anticipatory breach and later 

influenced Section 39 of the Indian Contract Act.Indian courts consistently rely upon this 

principle while deciding cases involving premature repudiation. 

 

8.4 Minor (Partial) Breach 

Not every contractual default destroys the entire agreement.A minor breach refers to 

insignificant deviations that do not deprive the innocent party of the principal benefit of the 

contract.Examples include: 

• slight delay in delivery; 

• minor defects capable of correction; 

• insignificant deviations from contractual specifications. 

 

Illustration: A painter contracts to paint an office building by 30 June.The work is 

completed on 2 July without affecting the owner's business operations.Although delay has 

occurred, the breach may be regarded as minor depending upon contractual terms. 
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Legal Effect 

Minor breach generally: 

• does not justify termination; 

• allows recovery of damages only; 

• requires continuation of contractual obligations. 

This approach prevents disproportionate consequences for trivial contractual defaults. 

 

8.5 Material or Fundamental Breach 

A fundamental breach substantially defeats the purpose of the contract.Such breach deprives 

the innocent party of the principal benefit contemplated at the time of contracting.Examples 

include: 

• complete refusal to deliver goods; 

• abandonment of construction projects; 

• supply of entirely different products; 

• fraudulent substitution of contractual performance; 

• complete non-payment. 

 

Illustration: A hospital contracts for the purchase of MRI equipment.Instead of supplying 

MRI equipment, the supplier delivers ordinary diagnostic machines.The contractual purpose 

has entirely failed.This constitutes a fundamental breach. 

 

Legal Consequences 

Fundamental breach permits: 

• termination of contract; 

• recovery of damages; 

• refusal to perform reciprocal obligations; 

• restitution; 

• specific performance where appropriate. 

 

Maula Bux v. Union of India (1969) 2 SCC 554 

Facts: The Government entered into contracts for the supply of potatoes and poultry 

products.Security deposits were furnished by the contractor.Following alleged breach, the 

Government forfeited the deposits. 
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Legal Issue: Whether forfeiture could automatically occur merely because the contract 

authorised it. 

Judgment: The Supreme Court held that compensation under Section 74 must be 

reasonable.Where actual loss is capable of proof, evidence should ordinarily be 

produced.Penalty clauses cannot automatically justify forfeiture. 

 

Legal Principle 

The Court clarified that: 

• contractual penalties are not automatically enforceable; 

• compensation must remain reasonable; 

• forfeiture cannot become a source of unjust enrichment. 

 

Academic Significance: Maula Bux strengthened the equitable approach previously adopted 

in Fateh Chand.Together these cases established that Indian courts are concerned with 

fairness rather than strict contractual literalism. 

 

8.6 Comparative Analysis of Different Types of Breach 

Table 3. Comparative legal consequences of different forms of breach. 

Type Stage of Breach Contract 

Continues? 

Right to 

Damages 

Right to 

Terminate 

Actual After due date Usually No Yes Yes 

Anticipatory Before due date Optional Yes Yes 

Minor During 

performance 

Yes Yes Usually No 

Fundamental Serious violation No Yes Yes 

 

9. Judicial Expansion of Contractual Damages 

The interpretation of Sections 73 and 74 underwent significant expansion through the 

landmark decision of the Supreme Court in ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 

705. 

Facts: Oil and Natural Gas Corporation entered into a commercial contract containing a 

liquidated damages clause.The contractor delayed performance.Arbitrators refused to award 

stipulated damages because actual loss had not been proved. 

Issue: Whether proof of actual loss is always necessary before awarding liquidated damages. 

Judgment: The Supreme Court held that where parties have genuinely pre-estimated 

probable loss, courts may award reasonable compensation even without strict proof of actual 

damages, provided the stipulated amount is not unconscionable or penal. 
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Contribution to Indian Contract Law: The judgment significantly strengthened 

commercial certainty by recognising that large infrastructure contracts often involve losses 

difficult to quantify precisely. It balanced the principles laid down in Fateh Chand and Maula 

Bux with the practical realities of complex commercial transactions.The decision affirmed 

that while Section 74 prohibits punitive penalties, it does not require proof of actual loss in 

every case if the agreed amount represents a genuine pre-estimate of damages. This approach 

has had a lasting influence on arbitration, construction contracts, public procurement, and 

infrastructure projects. 

 

 

Figure 5: Judicial Evolution of Damages under Indian Contract Law 
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The classification of breach of contract demonstrates that contractual liability is not a uniform 

concept. The law differentiates between minor defaults and substantial repudiation to ensure 

that remedies remain proportionate to the gravity of the breach. Indian courts, through 

decisions such as Fateh Chand, Maula Bux, and ONGC Ltd. v. Saw Pipes Ltd., have 

developed a sophisticated jurisprudence that balances contractual autonomy with equitable 

considerations. These principles continue to shape commercial litigation and arbitration while 

providing certainty to contracting parties in an increasingly complex business environment. 

 

10. Remedies for Breach of Contract under Indian Law 

10.1 Introduction 

The law of remedies constitutes the most significant aspect of contract law because rights 

created by a contract become meaningful only when they are capable of effective 

enforcement. A contract without an adequate remedy for breach would merely represent a 

moral obligation rather than a legally enforceable promise.  

Consequently, the Indian Contract Act, 1872 and the Specific Relief Act, 1963 collectively 

provide a comprehensive framework for protecting the interests of the aggrieved party. 

Unlike criminal law, where punishment serves as the primary objective, the law of 

contractual remedies follows the compensatory principle. Courts do not ordinarily punish 

the defaulting party for failing to perform a contract. Instead, they attempt to restore the 

injured party, so far as money or equitable relief can achieve, to the position that party would 

have occupied had the contract been properly performed (McKendrick, 2021). 

The philosophy underlying contractual remedies was explained by Lord Blackburn in 

Livingstone v. Rawyards Coal Co. (1880), where it was observed that compensation should 

place the injured party "in the same position as if the contract had been performed." Although 

decided under English law, this principle has consistently influenced Indian courts while 

interpreting Sections 73 and 74 of the Indian Contract Act.The remedies available for breach 

of contract in India may broadly be classified into five categories: 

1. Damages 

2. Specific Performance 

3. Injunction 

4. Rescission 

5. Quantum Meruit 



Copyright@    Page 21 

 International Journal Research Publication Analysis 
 

   

Among these, damages remain the principal remedy because they preserve contractual 

freedom while compensating the innocent party without compelling unwilling parties to 

continue contractual relationships. 

 

 

Figure 6: Remedies Available for Breach of Contract 

 

10.2 Damages: The Primary Remedy 

Damages refer to monetary compensation awarded by a court to compensate the injured party 

for the loss suffered due to breach of contract. They are intended to protect the expectation 

interest of the innocent party rather than impose a penalty upon the defaulting party.The legal 

basis for awarding damages in India is contained in Section 73 of the Indian Contract Act, 

1872, which provides that a party suffering from breach is entitled to receive compensation 

for any loss or damage that naturally arose in the usual course of things or which the parties 

knew, at the time of making the contract, to be likely to result from the breach.Section 73 

embodies two fundamental principles: 

1. Compensation should be reasonable and proportionate to the loss suffered. 

2. Damages cannot be awarded for losses that are remote or indirect. 

Thus, not every financial consequence of breach is recoverable. Only those losses that satisfy 

the legal test of foreseeability are compensable. 
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10.3 The Rule of Remoteness of Damages 

One of the most influential doctrines governing contractual damages is the rule of 

remoteness, which limits liability for unforeseeable losses. This principle prevents 

defendants from being exposed to unlimited or speculative claims.The doctrine originated in 

the landmark English decision of Hadley v. Baxendale (1854), which continues to form the 

foundation of modern contract law in India. 

Facts: The plaintiffs operated a flour mill that had to shut down after its crankshaft broke. 

They entrusted the broken shaft to the defendants for transportation to engineers who would 

manufacture a replacement. Owing to the defendants' delay, the mill remained closed for 

several additional days, resulting in loss of profits. 

 

Issue: Whether the carrier was liable for the entire loss of profits suffered by the plaintiffs. 

Judgment: The Court of Exchequer held that damages are recoverable only where the loss: 

1. arises naturally according to the ordinary course of events; or 

2. was within the reasonable contemplation of both parties at the time the contract was 

concluded. 

 

Because the defendants had not been informed that the mill would remain closed until the 

shaft was delivered, the extraordinary loss of profits was considered too remote. 

Importance: The decision established the modern doctrine of foreseeability and continues to 

influence Indian courts interpreting Section 73 of the Indian Contract Act. The principle 

ensures that contractual liability remains fair and commercially predictable. 
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Figure 7: Rule of Remoteness of Damages. 

 

10.4 Types of Damages 

Indian courts recognise several categories of damages depending upon the nature of the loss 

suffered. 

(A) Ordinary (General) Damages: Ordinary damages are those that naturally arise in the 

usual course of events from the breach of contract. These damages compensate the plaintiff 

for direct losses that ordinarily result from contractual non-performance. 

Example: If a seller fails to deliver machinery as promised, and the purchaser is compelled to 

buy identical machinery at a higher market price, the difference in price ordinarily constitutes 

general damages.General damages represent the most common form of compensation 

awarded under Section 73. 

(B) Special Damages: Special damages compensate losses arising from unusual 

circumstances that were specifically known to both parties at the time of contracting.Unlike 

general damages, these losses are not presumed. The plaintiff must establish: 

• existence of special circumstances; 

• communication of those circumstances to the defendant; and 

• resulting financial loss. 
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Illustration 

Suppose machinery is urgently required to fulfil an export contract. The supplier is informed 

that any delay will result in cancellation of the export order. If delayed delivery causes 

cancellation, the resulting commercial loss may be recoverable as special damages because it 

was within the contemplation of both parties. 

(C) Nominal Damages: Sometimes breach occurs without causing measurable financial 

loss.In such situations courts may award nominal damages merely to recognise the violation 

of legal rights.Nominal damages affirm the existence of contractual rights even where 

substantial compensation is unnecessary. 

(D) Exemplary Damages: Exemplary or punitive damages are rarely awarded in contract 

law because contractual remedies are compensatory rather than punitive.Indian courts 

generally recognise exemplary damages only in exceptional situations, such as: 

• wrongful dishonour of a customer's cheque by a bank; 

• breach of promise to marry (historically recognised under common law). 

 

Outside these exceptional situations, punitive damages are generally unavailable. 

(E) Liquidated Damages: Commercial parties often agree in advance upon the amount 

payable in case of breach. Such clauses provide certainty and reduce future disputes.Section 

74 regulates these contractual stipulations.Where the agreed amount represents a genuine pre-

estimate of probable loss, courts may award reasonable compensation up to the stipulated 

amount.However, the stipulated amount does not become automatically recoverable merely 

because it appears in the contract. 

(F) Penalty Clauses: Penalty clauses seek to intimidate the defaulting party rather than 

estimate probable loss.Indian law does not automatically enforce such provisions.Courts 

instead determine reasonable compensation based upon justice, equity and the surrounding 

circumstances. 

10.5 Judicial Interpretation of Section 74 

The interpretation of Section 74 has evolved through several landmark Supreme Court 

decisions.:  

Fateh Chand v. Balkishan Das, AIR 1963 SC 1405 

Facts: The parties entered into an agreement for sale of immovable property.The purchaser 

paid earnest money but subsequently failed to complete the transaction.The seller forfeited 

the entire deposit under the contract. 



Copyright@    Page 25 

 International Journal Research Publication Analysis 
 

   

Judgment: The Supreme Court held that Section 74 empowers courts to award only 

reasonable compensation, irrespective of the contractual amount specified.The Court 

emphasised that contractual clauses cannot automatically justify forfeiture or penalties. 

 

Legal Principle 

The decision established that: 

• courts retain discretion; 

• compensation must remain reasonable; 

• penalty clauses are subject to judicial scrutiny. 

This judgment continues to serve as the leading authority on contractual penalties in India. 

 

Maula Bux v. Union of India, (1969) 2 SCC 554 

Building upon Fateh Chand, the Supreme Court clarified that where actual loss can 

reasonably be proved, evidence should ordinarily be produced before compensation is 

awarded.The Court further observed that forfeiture cannot become an instrument of unjust 

enrichment.This judgment reinforced the equitable character of Indian contract law by 

ensuring that damages remain compensatory rather than punitive. 

ONGC Ltd. v. Saw Pipes Ltd., (2003) 5 SCC 705 

Facts: A commercial contract between Oil and Natural Gas Corporation and Saw Pipes Ltd. 

contained a liquidated damages clause providing compensation for delay.The arbitrators 

declined to award damages because actual financial loss had not been proved. 

Supreme Court Decision: The Court held that proof of actual loss is not indispensable in 

every case.Where parties have genuinely estimated probable damages and the stipulated 

amount is reasonable, compensation may be awarded even without precise proof of actual 

loss. 

Importance: The decision significantly strengthened commercial certainty, particularly in 

infrastructure projects, construction contracts and government procurement.It recognised that 

actual losses in complex commercial transactions are often difficult to quantify. 

 

Table 4: Evolution of Judicial Interpretation of Contractual Damages. 

Case Year Principle Established 

Hadley v. Baxendale 1854 Foreseeability and remoteness of damages 

Fateh Chand v. 

Balkishan Das 
1963 Reasonable compensation under Section 74 

Maula Bux v. Union 

of India 
1969 Proof of actual loss where ascertainable 



Copyright@    Page 26 

 International Journal Research Publication Analysis 
 

   

ONGC Ltd. v. Saw 

Pipes Ltd. 
2003 

Genuine pre-estimated damages may be awarded without 

strict proof of loss 

Kailash Nath 

Associates v. DDA 
2015 

Reaffirmed that Section 74 permits only reasonable 

compensation and cannot be used to impose punitive liability 

 

10.6 Duty to Mitigate Loss 

Another important principle governing contractual damages is the duty to mitigate. Although 

Section 73 does not expressly use this terminology, Indian courts have consistently held that 

the injured party must take reasonable steps to minimise the consequences of the breach. 

For instance, if a supplier wrongfully refuses to deliver raw materials, the purchaser cannot 

deliberately allow losses to accumulate and thereafter recover the entire amount from the 

supplier. Instead, the purchaser is expected to procure substitute goods from the market 

within a reasonable time and at a reasonable price. The recoverable damages would ordinarily 

be limited to the additional expenditure actually incurred, together with any foreseeable 

consequential loss. 

The doctrine does not require the innocent party to undertake extraordinary or financially 

burdensome measures. Rather, it imposes a standard of reasonable commercial conduct. This 

principle reflects the broader objective of contract law: compensation should restore the 

injured party, not create an opportunity for unjust enrichment. 

The law relating to damages under the Indian Contract Act demonstrates a careful balance 

between contractual freedom and judicial oversight. Sections 73 and 74, interpreted through 

landmark decisions such as Hadley v. Baxendale, Fateh Chand, Maula Bux, ONGC Ltd. v. 

Saw Pipes Ltd., and Kailash Nath Associates v. Delhi Development Authority, establish that 

compensation must be fair, foreseeable, and proportionate. These principles continue to guide 

Indian courts in resolving disputes arising from both traditional commercial agreements and 

increasingly complex modern contracts. 

 

11. Equitable Remedies for Breach of Contract 

11.1 Introduction 

Although damages constitute the primary remedy for breach of contract, monetary 

compensation is not always sufficient to protect the interests of the injured party. Certain 

contractual obligations involve unique subject matter, such as immovable property, 

intellectual property, works of art, confidential information, or business goodwill, where 

payment of money alone cannot adequately compensate the innocent party. In such 
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circumstances, courts exercise their equitable jurisdiction by granting remedies that compel 

performance or restrain wrongful conduct. 

In India, these remedies are principally governed by the Specific Relief Act, 1963, as 

amended by the Specific Relief (Amendment) Act, 2018. The amendment marked a 

significant shift in Indian contract law by strengthening the enforceability of commercial 

contracts and reducing judicial reluctance to grant specific performance.The principal 

equitable remedies are: 

• Specific Performance 

• Injunction 

• Rescission 

• Quantum Meruit 

• Compensation on Rightful Rescission 

 

These remedies are discretionary and are granted only where the interests of justice require 

relief beyond monetary compensation. 

 

 

Figure 8: Equitable Remedies under Indian Contract Law. 

 

11.2 Specific Performance 

Specific performance is an equitable remedy whereby the court directs the defaulting party to 

perform the contractual obligation according to its terms rather than merely paying damages. 

It is based on the principle that in some cases the subject matter of the contract is so unique 

that no amount of monetary compensation can adequately replace it. 
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Historically, courts treated specific performance as an exceptional remedy. However, after the 

2018 amendment to the Specific Relief Act, Indian law has moved towards making specific 

performance a more readily available remedy, particularly in commercial disputes. 

 

When Specific Performance is Granted: Courts are more likely to order specific 

performance where: 

• the subject matter is unique (e.g., immovable property); 

• damages are inadequate; 

• the contract is valid and enforceable; 

• the plaintiff has performed or is ready and willing to perform contractual obligations; 

• continuous supervision by the court is not impracticable. 

 

Illustration: A agrees to sell a historic property to B. Before executing the sale deed, A 

attempts to sell the property to C for a higher price. Since each parcel of land is considered 

unique, monetary damages may not adequately compensate B. The court may therefore 

compel A to execute the sale deed in favour of B. 

Judicial Perspective: In K. Narendra v. Riviera Apartments (P) Ltd., (1999) 5 SCC 77, 

the Supreme Court observed that specific performance is an equitable remedy and must be 

granted where justice requires actual enforcement of contractual obligations, subject to 

statutory limitations.Following the 2018 amendment, courts have increasingly favoured 

enforcing commercial contracts rather than limiting parties to damages alone. This approach 

strengthens contractual certainty and promotes investor confidence. 

 

 

Figure 9: Conditions for Grant of Specific Performance. 
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11.3 Injunction 

An injunction is an equitable remedy whereby a court restrains a party from committing or 

continuing an act that would result in breach of contract. Unlike damages, which compensate 

after the injury has occurred, an injunction prevents or minimises the injury before it becomes 

irreversible.The remedy is especially useful where the contract contains negative covenants, 

confidentiality obligations, or restrictive clauses. 

Types of Injunction 

(a) Temporary Injunction: Granted during the pendency of litigation to preserve the 

existing state of affairs until the dispute is finally decided. 

(b) Permanent Injunction: Granted by the final judgment, permanently restraining the 

defendant from committing the prohibited act. 

(c) Mandatory Injunction: Directs the defendant to perform a positive act necessary to 

restore the plaintiff's rights. 

Illustration; Suppose an employee enters into a valid confidentiality agreement prohibiting 

disclosure of trade secrets. If the employee attempts to disclose confidential information to a 

competitor, the employer may seek an injunction preventing such disclosure. 

Judicial Importance: Indian courts frequently grant injunctions in disputes involving 

intellectual property, non-disclosure agreements, franchise contracts, and commercial 

licensing arrangements where monetary damages alone would be insufficient to protect the 

injured party. 

11.4 Rescission of Contract 

Rescission refers to the cancellation of a contract, thereby releasing both parties from their 

future contractual obligations. Once rescinded, the contract is treated as discharged, and 

neither party is required to perform the remaining obligations.Rescission may occur: 

• by mutual agreement; 

• due to fraud or misrepresentation; 

• because of fundamental breach; 

• where the contract becomes voidable under law. 

 

Illustration: A purchases machinery from B after B falsely represents that the machinery is 

new. After discovering that it is second-hand and defective, A may rescind the contract and 

seek restitution. 
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Legal Effect 

Upon rescission: 

• future obligations cease; 

• parties are restored, as far as possible, to their original positions; 

• compensation may also be awarded where appropriate. 

 

Rescission is particularly important in contracts induced by fraud, coercion, undue influence, 

or substantial non-performance. 

 

11.5 Quantum Meruit 

The expression quantum meruit literally means "as much as deserved" or "as much as 

earned." It enables a person who has partly performed a contract to recover reasonable 

remuneration for the work already completed, even though the entire contract has not been 

fully performed.The doctrine is based upon principles of equity and unjust enrichment. 

 

Circumstances Where Quantum Meruit Applies: A claim generally arises where: 

• the contract is discharged after partial performance; 

• one party prevents further performance; 

• the contract is discovered to be void; 

• services have been accepted without complete performance. 

Illustration: A builder is contracted to construct a commercial complex for ₹2 crore. After 

completing 60% of the construction, the employer wrongfully terminates the contract without 

justification. The builder may recover reasonable compensation for the work already 

executed under the principle of quantum meruit.This doctrine prevents one party from 

enjoying the benefit of another's labour without making reasonable payment. 

11.6 Compensation upon Rightful Rescission (Section 75) 

Section 75 of the Indian Contract Act provides that a person who rightfully rescinds a 

contract is entitled to compensation for any damage sustained due to non-performance.The 

provision protects parties who terminate contracts lawfully following a substantial breach.To 

invoke Section 75: 

• rescission must be lawful; 

• breach must be attributable to the opposite party; 

• actual damage must have resulted. 
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The section complements Sections 73 and 74 by ensuring that rescission does not deprive the 

innocent party of monetary compensation where loss has been suffered. 

 

12. Comparative Analysis: India, England, and the United States 

Contract law in India has its historical roots in English common law, yet it has developed 

distinct statutory and judicial characteristics. A comparison with English and American law 

highlights both similarities and differences in the treatment of contractual remedies. 

 

Table 5. Comparative overview of contractual remedies. 

Aspect India England United States 

Primary 

legislation 

Indian Contract Act, 1872; 

Specific Relief Act, 1963 

Common law and 

statutory principles 

Uniform Commercial 

Code (goods) and 

common law 

Primary 

remedy 
Damages Damages Damages 

Specific 

performance 

Readily available in 

appropriate cases, 

especially after 2018 

amendment 

Exceptional 

remedy 

Available where goods 

or subject matter are 

unique 

Penalty 

clauses 

Not automatically 

enforceable; reasonable 

compensation under 

Section 74 

Penalty clauses 

generally 

unenforceable 

Varies by state, but 

liquidated damages are 

enforceable if 

reasonable 

Duty to 

mitigate 
Recognised judicially Well-established Well-established 

 

The comparison demonstrates that Indian law combines statutory codification with equitable 

principles derived from English common law while increasingly aligning with international 

commercial practices. 

 

13. Breach of Contract in the Digital Era 

Technological innovation has transformed the way contracts are negotiated, concluded, and 

performed. Electronic commerce, online marketplaces, cloud computing, blockchain 

technology, and artificial intelligence have created new forms of contractual relationships that 

challenge traditional legal doctrines. 

Electronic Contracts: Electronic contracts, commonly referred to as e-contracts, are 

recognised in India through the Information Technology Act, 2000, which grants legal 

validity to electronic records and digital signatures. Click-wrap agreements, browse-wrap 

agreements, and online service contracts have become common in digital commerce.A breach 

of an electronic contract is governed by the same substantive principles applicable to 
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traditional contracts, although issues relating to jurisdiction, electronic evidence, and 

authentication often arise. 

Smart Contracts: Smart contracts are self-executing digital agreements stored on blockchain 

networks. Once predefined conditions are satisfied, the contractual obligations are performed 

automatically without human intervention.Although smart contracts reduce the likelihood of 

deliberate non-performance, legal questions remain regarding: 

• coding errors; 

• allocation of liability; 

• interpretation of automated terms; 

• jurisdiction over decentralised transactions. 

 

Artificial Intelligence and Contract Formation: Artificial intelligence is increasingly used 

to draft, negotiate, review, and monitor contracts. AI systems improve efficiency but also 

raise questions concerning: 

• consent; 

• algorithmic bias; 

• accountability; 

• liability for automated decision-making. 

 

Existing principles of contract law remain broadly applicable; however, legislative reforms 

may be necessary to address the unique challenges posed by autonomous contracting 

systems. 

14. Critical Evaluation 

The Indian law relating to breach of contract has evolved considerably through legislative 

reforms and judicial interpretation. The introduction of the Specific Relief (Amendment) Act, 

2018 strengthened contractual enforcement by expanding the availability of specific 

performance, thereby enhancing commercial certainty.Nevertheless, several challenges 

remain: 

• lengthy judicial delays; 

• inconsistent assessment of damages; 

• uncertainty in valuation of consequential losses; 

• increasing complexity of digital contracts; 

• absence of comprehensive legislation governing smart contracts and AI-assisted 

contracting. 
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Future reforms should focus on specialised commercial courts, clearer statutory guidance on 

digital contracts, and harmonisation with international commercial standards. 

 

 

Figure 10: Modern Evolution of Contract Law. 

 

The discussion of equitable remedies demonstrates that modern contract law extends beyond 

monetary compensation. Courts increasingly employ remedies such as specific performance, 

injunctions, rescission, and quantum meruit to achieve substantive justice and preserve 

commercial certainty. At the same time, rapid technological developments require continual 

adaptation of traditional legal principles. As contractual relationships become increasingly 

digital and automated, the law must balance innovation with fairness, ensuring that the 

fundamental objective of contract law—the protection of legitimate expectations—remains 

effective in the twenty-first century. 

 

15. Findings of the Study 

The present study demonstrates that the law relating to breach of contract occupies a central 

position within private and commercial law because it ensures that contractual obligations are 
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legally enforceable rather than merely moral commitments. The Indian Contract Act, 1872, 

despite being enacted during the colonial period, continues to provide a comprehensive 

statutory framework governing contractual liability. Judicial interpretation by the Supreme 

Court of India has substantially modernised its application, particularly in relation to 

contractual damages, liquidated damages, and equitable remedies. 

The study reveals that the doctrine of breach of contract is founded upon the principle of 

pacta sunt servanda—agreements lawfully entered into must be performed. At the same 

time, Indian law recognises that the consequences of breach should remain compensatory 

rather than punitive. This philosophy is reflected in Sections 73 and 74 of the Indian Contract 

Act, which seek to restore the injured party to the position it would have occupied had the 

contract been properly performed. 

The judicial development of Section 74 through Fateh Chand v. Balkishan Das (1963), 

Maula Bux v. Union of India (1969), ONGC Ltd. v. Saw Pipes Ltd. (2003), and Kailash Nath 

Associates v. Delhi Development Authority (2015) illustrates the gradual movement from 

strict contractual literalism towards equitable compensation. Indian courts have consistently 

rejected the automatic enforcement of penalty clauses while recognising that genuine pre-

estimates of damages enhance commercial certainty.The research further establishes that 

technological developments have fundamentally altered the landscape of contract law. 

Electronic contracts, blockchain-based smart contracts, artificial intelligence, and cross-

border digital commerce have introduced new legal questions relating to consent, electronic 

evidence, automated performance, jurisdiction, and algorithmic accountability. Although 

existing legal principles remain largely applicable, statutory reforms will be necessary to 

address emerging technological realities. 

16. Recommendations 

In light of the foregoing analysis, the following recommendations are proposed to strengthen 

the law relating to breach of contract in India. 

16.1 Statutory Recognition of Smart Contracts 

Although electronic contracts receive statutory recognition under the Information Technology 

Act, 2000, there remains no comprehensive legislation governing blockchain-based smart 

contracts. Parliament should introduce statutory provisions defining: 

• smart contracts; 

• automated contractual performance; 

• legal validity of blockchain records; 
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• allocation of liability arising from coding errors; 

• dispute resolution mechanisms. 

 

Such reforms would significantly improve commercial certainty in digital transactions. 

 

16.2 Uniform Principles for Assessment of Damages 

Assessment of contractual damages frequently varies depending upon judicial 

discretion.Legislative guidelines may therefore be introduced concerning: 

• consequential damages; 

• loss of profits; 

• mitigation standards; 

• valuation methodologies; 

• liquidated damages. 

 

Greater uniformity would reduce uncertainty in commercial litigation. 

 

16.3 Strengthening Commercial Courts 

Although Commercial Courts have improved dispute resolution, contractual litigation 

continues to experience considerable delays.Measures that may improve efficiency include: 

• specialised judicial training; 

• increased technological infrastructure; 

• electronic case management; 

• mandatory pre-litigation mediation; 

• greater institutional arbitration. 

 

Faster adjudication would significantly improve India's commercial environment. 

 

16.4 Regulation of Artificial Intelligence in Contracting 

Artificial intelligence increasingly participates in: 

• drafting contracts; 

• reviewing contractual clauses; 

• predicting litigation; 

• automated negotiations. 

Legislation should clarify: 

• liability arising from AI-generated contractual terms; 
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• responsibility for algorithmic errors; 

• standards of transparency; 

• consumer protection requirements. 

 

Such regulation would ensure responsible technological innovation. 

 

16.5 Harmonisation with International Commercial Law 

India should continue harmonising domestic contract law with internationally accepted 

commercial principles, including: 

• the UNIDROIT Principles of International Commercial Contracts; 

• the CISG where appropriate; 

• internationally recognised arbitration standards. 

 

Such harmonisation would enhance India's attractiveness as an international commercial 

jurisdiction. 

 

17. Future Scope of Research 

The evolution of commerce ensures that contract law will continue to develop in response to 

technological innovation and changing business practices. 

Future research may examine: 

• blockchain governance; 

• decentralised autonomous organisations (DAOs); 

• artificial intelligence and contractual consent; 

• cross-border digital dispute resolution; 

• cryptocurrency transactions; 

• international online consumer contracts; 

• environmental and sustainability clauses in commercial agreements; 

• algorithmic interpretation of contractual obligations. 

 

These emerging fields are likely to reshape commercial law over the coming decades. 

 

18. CONCLUSION 

The law of breach of contract represents one of the cornerstones of modern legal systems 

because it safeguards the reliability of commercial and personal transactions. Every 

enforceable agreement is founded upon the expectation that promises voluntarily undertaken 
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will be honoured. When those promises are broken without lawful justification, the law 

intervenes not to punish the defaulting party but to preserve fairness, protect legitimate 

expectations, and compensate the innocent party for the loss suffered. 

The Indian Contract Act, 1872, though enacted more than one hundred and fifty years ago, 

continues to provide a remarkably resilient legal framework governing contractual 

obligations. Sections 37, 39, 73, and 74 remain central to determining liability and awarding 

compensation. Judicial interpretation has played an equally significant role in ensuring that 

these statutory provisions evolve alongside changing commercial realities. Landmark 

decisions such as Hadley v. Baxendale, Fateh Chand v. Balkishan Das, Maula Bux v. Union 

of India, ONGC Ltd. v. Saw Pipes Ltd., and Kailash Nath Associates v. Delhi Development 

Authority have collectively shaped a balanced jurisprudence that promotes both contractual 

certainty and equitable justice. 

The increasing use of electronic contracts, smart contracts, blockchain technology, and 

artificial intelligence demonstrates that contract law is entering a new phase of development. 

While traditional legal doctrines continue to provide valuable guidance, future legislative 

reform will be essential to address the unique challenges created by automated contracting 

systems and cross-border digital commerce. 

Ultimately, an effective legal framework governing breach of contract must achieve three 

interconnected objectives. First, it must preserve the sanctity of contractual promises by 

ensuring reliable enforcement. Secondly, it must compensate injured parties through fair and 

proportionate remedies rather than punitive sanctions. Finally, it must remain sufficiently 

flexible to accommodate technological innovation while maintaining the fundamental 

principles of justice, commercial certainty, and good faith that have long characterised the 

law of contracts. By balancing these objectives, Indian contract law can continue to support 

economic development, encourage commercial confidence, and provide an equitable 

mechanism for resolving contractual disputes in an increasingly interconnected and digital 

global economy. 
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