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ABSTRACT 

Independent Directors and Non-Executive Directors occupy a central place in India’s 

corporate governance framework, tasked with monitoring executive management, 

safeguarding minority shareholders, and lending an independent voice to board decisions. 

Because these directors take no part in day-to-day operations, Section 149(12) of the 

Companies Act, 2013 creates a statutory “safe harbour”: they cannot be held criminally liable 

for a company’s wrongdoing unless the offence is shown to have occurred with their actual 

knowledge, consent, connivance, or through a clear failure of due diligence. Section 2(60) 

reinforces this distinction by confining the category of “Officer in Default” chiefly to whole-

time directors and executive personnel. 

In practice, this statutory protection offers little comfort. Outside directors are routinely 

arraigned in criminal complaints filed under special legislation — the Negotiable Instruments 

Act, 1881, the Prevention of Money Laundering Act (PMLA), 2002, and various 

environmental statutes — each of which contains sweeping deeming provisions for “offences 

by companies”. Although the Supreme Court has repeatedly quashed complaints built on 

boilerplate, copy-paste allegations against non-executive directors, this relief typically arrives 

only after years of litigation before the High Courts, by which point the process itself has 

become the punishment. This paper examines the tension between corporate safe harbours 

and special penal statutes, reviews the relevant Supreme Court jurisprudence, and argues for 

reforms that would convert this after-the-fact judicial relief into a procedural safeguard 

applied at the outset. 
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1. INTRODUCTION 

Corporate governance across common-law jurisdictions has moved away from executive-

dominated boards toward a supervisory model. India followed this shift chiefly through the 

Companies Act, 2013, and SEBI’s Listing Obligations and Disclosure Requirements (LODR) 

Regulations, 2015. The underlying assumption is that independent and non-executive 

directors can serve as impartial fiduciaries — reviewing internal controls and resolving 

conflicts of interest — without involving themselves in day-to-day management. 

That assumption comes under strain as the reach of corporate criminal liability keeps 

expanding. A company cannot act except through its human agents, and when something 

goes wrong, prosecuting agencies and private complainants tend to cast a wide net, naming 

every director as a co-accused regardless of their actual role or awareness. Company law 

draws a careful line between executive management and non-executive oversight; criminal 

courts, in practice, frequently do not. 

 

2. The Legislative and Regulatory Framework 

2.1. Statutory Safe Harbour: Section 149(12), Companies Act, 2013 

Section 149(12) sets a subjective threshold for liability. An outside director can be penalised 

only if the omission or commission in question occurred with their: 

• Knowledge, attributable through board processes; 

• Consent or connivance; or 

• Failure to act with due diligence. 

The phrase “attributable through Board processes” carries real weight — it stops authorities 

from simply presuming constructive knowledge. To fix liability on an outside director, the 

prosecution must show that the relevant information actually reached them through board 

packs, committee agendas, formal discussions, or recorded minutes. The diligence standard 

itself is measured against Schedule IV of the Act (the Code for Independent Directors), which 

obliges outside directors to seek independent professional advice, question doubtful 

transactions, and record formal dissent where warranted. 

2.2. The Management Split: Section 2(60) & “Officer who is in Default” 

Section 2(60) defines an “Officer who is in Default” (OWID) to fix administrative and penal 

responsibility for operational contraventions. Clauses (i) through (v) apply chiefly to whole-

time directors, Key Managerial Personnel (KMPs), and designated managers. 

Outside directors largely fall outside this definition. Under Clause (vi), an Independent or 

Non-Executive Director qualifies as an OWID only where: 
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• The contravention occurred with their active consent or connivance; or 

• They received specific notice of the default from the board or management and failed to 

object within the prescribed time. 

This structure shields outside directors from routine secretarial, statutory, and filing defaults, 

keeping accountability squarely with executive management. 

2.3. Administrative Safeguards: MCA General Circular No. 01/2020 

To curb the practice of Registrars of Companies (RoCs) and Regional Directors issuing 

summonses as a matter of course, the Ministry of Corporate Affairs issued General Circular 

No. 01/2020 on 2 March 2020, which requires: 

• Burden of Proof: RoCs must verify a director’s status against corporate filings (such as 

Forms DIR-11 and DIR-12) before issuing a Show Cause Notice. 

• No Blanket Prosecutions: civil or criminal proceedings cannot be initiated against 

outside directors without documented proof of knowledge, consent, or a diligence failure. 

• Internal Review: where liability is unclear, the matter must be escalated to the Director 

General of Corporate Affairs (DGCoA) or the Ministry before any complaint is filed. 

2.4. Listed Entities: SEBI (LODR) Regulations, 2015 

For listed companies, SEBI’s LODR Regulations impose additional supervisory duties on 

outside directors: 

• Audit Committee (Regulation 18): requires a two-thirds Independent Director 

composition, giving them responsibility for reviewing financial disclosures, assessing internal 

controls, and pre-approving Related Party Transactions. 

• Nomination and Remuneration Committee (Regulation 19): requires at least 50% 

Independent Directors, who help set executive pay structures and board diversity criteria. 

SEBI’s own rulings have consistently held that while Independent Directors must remain 

attentive stewards, they are not expected to function as forensic auditors verifying every 

accounting entry made by operational management. 

 

3. Judicial Benchmarks and Evidentiary Rules 

The Supreme Court has been consistent on one point: vicarious criminal liability cannot be 

imposed on an individual without clear statutory authority and specific factual allegations. 

3.1. Striking Down Boilerplate Claims: Sunita Palita v. M/s. Panchami Stone Quarry 

(2022) 

Quashing proceedings under Sections 138/141 of the Negotiable Instruments Act against 

Independent Non-Executive Directors, the Supreme Court held that: 
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• Holding a directorship does not, by itself, create criminal liability under Section 141. 

• Vague, catch-all assertions that a director was “in charge of and responsible for the 

conduct of the business” carry no legal weight. 

• A complaint must plead specific overt acts showing direct, personal involvement in the 

transaction that caused the default. 

3.2. Rejecting Assumed Constructive Knowledge: Chintalapati Srinivasa Raju v. SEBI 

(2018) 

Arising out of the Satyam accounting scandal, SEBI had sought to penalise a Non-Executive 

Director as an “insider” on the theory that he had presumed access to Unpublished Price 

Sensitive Information (UPSI). The Supreme Court set aside SEBI’s order, holding that: 

• Non-executive directors cannot be assumed to possess inside knowledge of balance-sheet 

manipulation simply by virtue of sitting on the board. 

• Regulators must establish actual access to, or possession of, UPSI through 

contemporaneous, tangible evidence. 

3.3. Criminal Intent vs. Executive Capacity: Shiv Kumar Jatia v. State (NCT of Delhi) 

(2019) 

Reaffirming the Constitution Bench decision in Sunil Bharti Mittal v. CBI (2015), the Court 

held that: 

• A director cannot be prosecuted for a corporate offence absent a specific statutory 

provision for vicarious liability, unless there is direct evidence of an active role coupled with 

mens rea. 

• Vicarious liability cannot be inferred merely because a person holds a senior title or chairs 

board meetings. 

3.4. The Pleading Standard: Pooja Ravinder Devidasani v. State of Maharashtra (2014) 

The Supreme Court held that non-executive directors cannot be made to face criminal 

proceedings under Section 138 of the NI Act on the strength of copy-paste complaints, 

directing magistrates to verify a director’s operational link to the transaction before taking 

cognizance. 

 

4. Special Statutes vs. The Summoning Threshold 

4.1. The Structure of Deeming Provisions 

Special socio-economic and penal statutes commonly follow a two-tier deeming structure for 

corporate offences: 
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• Tier 1 (Sub-section 1): fixes vicarious liability automatically on whoever was “in charge 

of, and responsible to the company for, the conduct of the business” when the offence 

occurred. 

• Tier 2 (Sub-section 2): extends liability to any director or officer where the offence 

occurred with their consent or connivance, or is attributable to their neglect. 

 

Statute & Provision Operational Scope Required Evidentiary Nexus for Outside 

Directors 

Negotiable Instruments 

Act, 1881 (Section 138 

r/w Section 141) 

Dishonoured cheques 

and unpaid debt. 

Concrete proof of being an authorised 

signatory or directly negotiating the financial 

obligation (Sunita Palita). 

Prevention of Money 

Laundering Act, 2002 

(Section 70) 

Laundering illicit 

assets through 

corporate accounts. 

Arraignment of the company as primary 

accused is mandatory (Aneeta Hada); proof 

of direct nexus to the predicate offence or 

proceeds of crime (Pavana Dibbur). 

Environment 

(Protection) Act, 1986 

(Section 16) 

Industrial non-

compliance and 

environmental 

damage. 

Rebuttable under Section 16(1) proviso; 

Section 16(2) requires proof of personal 

consent, connivance, or direct neglect in 

factory operations. 

 

4.2. Judicial Failure at the Summoning Stage 

Issuing summons against an accused is a serious step that directly touches personal liberty 

(Pepsi Foods Ltd. v. Special Judicial Magistrate, 1998), and magistrates are required to 

satisfy themselves that a complaint discloses a genuine prima facie case against each named 

outside director before taking that step. 

In practice, subordinate courts often issue summons mechanically on the strength of 

boilerplate complaints. Outside directors are then left with little choice but to approach the 

High Courts under the inherent jurisdiction preserved by Section 482 of the Code of Criminal 

Procedure, 1973 (now Section 528 of the Bharatiya Nagarik Suraksha Sanhita, 2023 

[BNSS]), to have the proceedings quashed. 

 

5. Findings & Practical Recommendations 

5.1. Analytical Findings 

• Statutory Asymmetry: there is a clear gap between the subjective safe harbour under 

Section 149(12) of the Companies Act, 2013, and the broad deeming clauses found in special 

criminal statutes. Corporate law recognises that outside directors do not run day-to-day 

operations; special penal statutes continue to expose them to routine impleadment regardless. 

• Process as Punishment: High Courts do regularly dismiss mechanical prosecutions, but 

this relief is entirely after the fact. The financial cost, reputational damage, and disruption of 
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fighting a case through the trial courts undermine the practical protection the safe harbour 

doctrine was meant to provide. 

• Limits of Circulars: MCA General Circular No. 01/2020 has curtailed direct action by 

RoCs, but it remains an internal executive guideline. It does not bind private complainants 

filing Section 138 complaints, nor does it bind independent agencies such as the Enforcement 

Directorate or State Pollution Control Boards. 

• Governance Overreach: stricter disclosure obligations under SEBI (LODR) Regulations 

increase the risk that regulators will mistake supervisory lapses for active criminal conspiracy 

or operational neglect. 

 

5.2. Policy Recommendations 

• Harmonize Statutory Deeming Clauses: amend the corporate-offence provisions across 

special statutes — including the NI Act, PMLA, and the Environment (Protection) Act — to 

align with Section 149(12), expressly exempting non-executive and independent directors 

unless specific consent or operational connivance is shown. 

• Mandatory Pre-Summoning Inquest: amend the procedural rules under the BNSS to 

require Magistrates to conduct a preliminary inquiry under Section 223/202 into an outside 

director’s actual operational role before issuing any criminal summons. 

• Integrated MCA-Judicial Director Registry: build an integrated digital verification 

database linked to Director Identification Numbers (DINs), so that judicial magistrates can 

instantly confirm an individual’s non-executive or independent status before taking 

cognizance. 

 

The Independent Director model remains a cornerstone of Indian corporate governance, and 

its viability depends on a liability framework that keeps executive management distinct from 

non-executive oversight. The Supreme Court has consistently rejected the mechanical 

application of vicarious liability — but lasting reform will require legislative harmonization 

across statutory regimes, so that the safe harbour operates as a procedural safeguard from the 

outset rather than a remedy available only after the fact. 
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